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was admitted to the Texas bar in 1990.  
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After graduating from law school in 1990, Ms. Flowers began private practice
in civil litigation with an emphasis on oil and gas matters, business and commercial
litigation, insurance defense, and real estate.  She has worked with major pipeline
companies throughout East Texas in acquiring easements through condemnation,
defending surface damage issues, and other pipeline related issues, including
litigation over pipeline explosions involving numerous defendants.  Additionally, Ms.
Flowers prepares oil and gas title opinion and litigates contract matters for numerous
oil and gas clients.  Ms. Flowers owns twelve title companies, and therefore has the
courthouse records, in Van Zandt, Rusk, Wood, Cherokee, Panola, Gregg, Upshur,
Marion, Harrison, Rains, Kaufman, and Smith Counties.  Ms. Flowers is Board
Certified in Oil & Gas Law, Residential Real Estate Law, and Civil Trial Law by the
Texas Board of Legal Specialization.  She is admitted to practice before U. S. District
Court, Eastern District of Texas and Northern District of Texas.  Prior to attending
law school, Ms. Flowers was a petroleum landman for approximately ten years.  

w Educational Background

Ms. Flowers received her preparatory education at Tyler Junior College and
graduated with an Associate in Arts (A.A.) in 1987, summa cum laude.  She then
attended the University of Texas at Tyler, completing that phase of her education with
highest honors. Ms. Flowers then attended law school at Baylor University and
graduated in 1990 with a Juris Doctor (J.D.) degree.  While in law school, Ms.
Flowers was a member of the Order of Barristers and a recipient of the American
Jurisprudence Award for Remedies, Edwin P. Horner Award for Oil & Gas, John R.
Wilson Remedies Award, Baylor Law School Honors List, Carlton J. Smith & Clifton
Cummings Scholarships, Who's Who in American Colleges and Universities, the
Dean's List, the National Dean's List, the  President's Honor Roll and a member of the
Harvey M. Richey Moot Court Society, 1988-90. 
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Texas Title Insurance Overview:
Rates, Rules, and Procedures addressing Mineral Title Debate
_____________________________________________

Mineral Owner’s Use of the Surface 
Estate;

Past Approaches to Addressing Minerals 
in the Title Insurance Policy

The Barnett Shale Effect on Title 
Searches

TDI Commissioner’s Answer -- Bulletin 
#B-0032-09

Effective November 1, 2009
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WHAT IS THE MINERAL ESTATE?
___________________________________

Minerals include:
oil, gas, uranium, coal, lignite,
sand, water, and gravel

The minerals and surface:  one 
estate in fee simple

Upon Severance, minerals divided 
as follows:

Mineral estate: oil, gas, 
uranium, coal, and lignite;
Surface estate:  water, sand, 
gravel, and “shallow” coal or 
lignite 

2009 TEXAS LAND TITLE INSTITUTE

The Mineral Estate is the Dominant Estate

Rights of Mineral owner:
Right to develop; 
Rights to use surface/ingress 
and egress; and
Right to grant leases

Limitations:
Due regard/accommodation;
Reasonable use;
Non-negligent use;
Waivers;
Express lease language; and
City ordinances
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“We got a great deal on the apartment, but, unfortunately, it didn’t 
include the mineral rights.”

2009 TEXAS LAND TITLE INSTITUTE

Conveyance Rules

If seller fails to reserve minerals when selling surface, seller’s mineral 
estate passes to buyer.  

If seller does not own minerals, buyer receives no mineral interests, 
even if seller purports to convey minerals, because seller had no interest 
to convey. 
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Title Searches Prior To November 1, 
2009

_______________________________________________
Title records searched for sufficient period of time to 
determine ownership and encumbrances for title insurance 
policy exceptions.

2009 TEXAS LAND TITLE INSTITUTE

In some counties, agents listed all 
documents related to the mineral 
estate on title commitment 
Schedule B.

In other counties, a general 
mineral exception was placed on 
Schedule B without a reference to 
the specific instruments filed of 
record.

Search Method
Depended on Location within State



5

2009 TEXAS LAND TITLE INSTITUTE

Historical Problems with Searching Mineral Titles
______________________________________________

Oil and gas development began in Texas in early 1900s

Title searches that do not go back far enough miss early mineral
reservations.

2009 TEXAS LAND TITLE INSTITUTE

Mineral Title is a Highly Specialized Area

In high production areas, 
extensive, costly searches are 
required to catch all mineral 
exceptions;

The examination of mineral 
documents requires expertise 
of an oil and gas attorney to 
interpret nuances of mineral-
severance language
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Many Texas title companies simply do not have the 
time, resources, or expertise to conduct in-depth 

mineral searches

2009 TEXAS LAND TITLE INSTITUTE

Agents began including exclusion language in Schedule A, such as:

The estate or interest in the Land that is insured by this policy is:  Fee 
Simple/Surface Estate Only.

Or, agents included an exception to all minerals in Schedule B, such as:

Title to all the coal, lignite, oil, gas and other minerals in, under and 
that may be produced from the land, together with all rights, privileges 
and immunities relating thereto.

Traditional Solution
in High Production Areas
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THE BARNETT SHALE

The Barnett Shale discovery led to an inundation of gas leases in the 
Metroplex area, where mineral exclusions/exceptions were uncommon, 
resulting in numerous title insurance policy claims from insureds.

2009 TEXAS LAND TITLE INSTITUTE

The Barnet Shale Battleground
agents began using Schedule A 
exclusion and/or Schedule B 
exception. 

Insureds argued exceptions 
were “general” and prohibited 
by Procedural Rule P-5.  

Title industry argued 25 year 
plants – insufficient to do a 
complete mineral search.

Controversy resulted in a 
Minerals hearing and 
appointment of a task force.

TDI Bulletin B-0032-09 on 
mineral coverage issued.
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The Amendments And Changes

What’s Been Added:

Procedural Rule P-5.1

Procedural Rule P-50.1
Form T-19.2
Form T-19.3

What’s Been Revised:

Texas Title Information 
Sheet;

Procedural Rule P-50
Form T-19
Form T-19.1

2009 TEXAS LAND TITLE INSTITUTE

Texas Title Information Sheet
_______________________________

Includes new “Minerals and Mineral Rights” provision 
informing proposed insured that minerals may not be 
covered by policy or the title company may refuse to 
issue policy without minerals exceptions/exclusions.

States that policy is not an abstract of title and that the 
Underwriter has no obligation to determine mineral
ownership.
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New Procedural Rule P 5.1
_________________________________________

Schedule A

“subject to, and the company does 
not issue title to, and excepts from 
the description of the Land, coal, 
lignite, oil, gas and other minerals 
in, under and that may be produced 
from the Land, together with all 
rights, privileges and immunities 
relating thereto.”

Schedule B

“All leases, grants, exceptions or 
reservations of coal, lignite, oil, gas and 
other minerals, together with all rights, 
privileges and immunities relating 
thereto, appearing in the Public 
Records whether listed in Schedule B 
or not.  There may be leases, grants, 
exceptions or reservations of mineral 
interest that are not listed.”

In event detailed title search cannot be conducted and specific 
exceptions cannot be listed on Schedule B, Procedural Rule P 5.1
provides two options for excluding minerals as follows:

2009 TEXAS LAND TITLE INSTITUTE

USE OF EXCLUSION OR EXCEPTION 
PROVISIONS UNDER P-5.1

If mineral coverage is excluded from the title policy using either of the 
two P-5.1 options, upon request of the insured, the title company issuing 
the Title Insurance policy MUST issue one or more of the new 
endorsements promulgated as T-19.2 or T-19.3, discussed below.
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Amended Procedural Rule P-50 
Restrictions, Encroachments, and Minerals Endorsement 

with Loan and Owner policies 

When Specific Mineral Exceptions Appear on Schedule B

Procedural Rule P-50 was amended 
by removing language that 
restricted mineral endorsements 
(among other things) to non-
residential property.  

T-19 and T-19.1 endorsement forms 
will now be available for both 
residential and non-residential 
property.

2009 TEXAS LAND TITLE INSTITUTE

Text of Amended Procedural Rule P-50 provides:

1. A Company may issue its Restrictions, Encroachments, Minerals Endorsement (T-19) to 
a Loan Policy (T-2), if its underwriting requirements are met. The Company shall delete 
any insuring provision if it does not consider that risk acceptable.

2. A Company may issue its Restrictions, Encroachments, Minerals Endorsement -Owner 
Policy (T-19.1) to an Owner Policy if its underwriting requirements are met.  The 
Company shall delete any insuring provision if it does not consider that risk acceptable.
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NEW PROCEDURAL RULE P-50.1
MINERAL & SURFACE DAMAGE ENDORSEMENTS

_____________________________________________

Agent, upon request by insured, must issue a T-19.2 or T-19.3 
endorsement.
T-19.2 and T-19.3 Endorsement provide coverage for surface damages 
caused by the exploration and development of the mineral estate

When P-5.1 Mineral Exclusions and/or Exceptions Appear on Schedule 
A or B

2009 TEXAS LAND TITLE INSTITUTE

T-19.2 Minerals & Surface Damage Endorsement
The T-19.2 endorsement insures against damage to improvements, 
(excluding lawns, shrubbery or trees) located on the land on or after Date of 
Policy, resulting from mineral-estate development.  The endorsement does 
not insure against loss resulting from subsidence.
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T-19.3 Minerals & Surface Damage Endorsement
The T-19.3 endorsement insures against loss by reason of damage 

to permanent buildings located on the land on or after Date of Policy, 
resulting from mineral-estate development.  This endorsement does not 
issue against loss resulting from subsidence.

Note:  If your policy covers multiple, mixed parcels, upon request by the insured, 
you must issue the applicable endorsement (T-19.2 or T-19.3).  This means you may be 
issuing both a T-19.2 and a T-19.3.

2009 TEXAS LAND TITLE INSTITUTE

Amended Rate Rule R-29
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Amended Rate Rule R-29
Premium for insurance of a T-19 or T-19.1 shall not be less than $50.00.

Premium for a T-19.1 issued on land which is residential shall be:
10% of the Basic Rate for a single issue policy (instead of 15%); or
5% of the Basic Rate if an amendment of the exception to area and 
boundaries is also purchased according to R-16 (instead of 10%).

Premium for a T-19.1 issued on land that is not residential real property 
shall be:

15% of the Basic Rate; or 
10% of the Basic Rate if the amendment of the area and boundaries exception 
is also purchased according to R-16.

Premium for T-19.2 and the T-19.3 endorsements is $50.00 per 
endorsement.

2009 TEXAS LAND TITLE INSTITUTE

How and When to Issue Each of the 
T-19 Series of Endorsements
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How and When to Use Various Endorsements

Title Search

Do Not Use P-5.1 
exclusion/exception

Use P-5.1 
exclusion/exception

May Issue for 
Premium

T-19 or T-19.1

May Issue for 
Premium

Must Issue for $50 
upon request

T-19 or T19.1 T-19.2 or T-19.3

2009 TEXAS LAND TITLE INSTITUTE

How and When to Use Various Endorsements
______________________________________

If the Agent chooses to include the P-5.1 exclusion in 
Schedule A, or the P-5.1 exception in Schedule B:

MUST issue the T-19.2 and/or T-19.3 endorsement upon 
request of the proposed insured.
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How and When to Use Various Endorsements
______________________________________

If the Agent chooses NOT to include the P-5.1 exclusion in 
Schedule A, or the P-5.1 exception in Schedule B:

NOT obligated to issue the T-19.2 or T-19.3 endorsements

MAY issue the T-19 or the T-19.1 upon compliance with 
P-50 and subject to any underwriting requirements

2009 TEXAS LAND TITLE INSTITUTE

How and When to Use Various Endorsements
______________________________________
If the Agent chooses NOT to include the P-5.1 exclusion in 

Schedule A, or the P-5.1 exception in Schedule B, AND 
chooses to include SPECIFIC mineral exceptions:

Can issue the T-19.1 or T-19.2

OR

There is nothing in P-50.1 that would prohibit you from 
ALSO issuing the T-19.2 and/or the T-19.3
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Guidelines for Issuance of T-19 Series of 
Endorsements

Coverage of Endorsements

2009 TEXAS LAND TITLE INSTITUTE

The T-19 Endorsement Lender Coverage 
______________________________________

“ Damage to improvements, including lawns, shrubbery, or trees, located 
on the Land on or after Date of Policy resulting from the future exercise 
of any right to use the surface of the Land for the extraction or 
development of minerals excepted from the description of the Land or 
excepted in Schedule B”

One of SIX COVERAGES available on T-19
May be deleted in its entirety
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The T-19.1 Endorsement Owner Coverage
______________________________________

“ Damage to improvements (excluding lawns, shrubbery, or trees) located 
on the Land on or after Date of Policy resulting from the future exercise 
of any right existing at Date of Policy to use the surface of the Land for 
the extraction or development of minerals excepted from the description 
of the Land or excepted in Schedule B.”

One of FIVE COVERAGES available on T-19
May be deleted in its entirety

2009 TEXAS LAND TITLE INSTITUTE

The T-19.2 Endorsement Owner or Lender
______________________________________

“ Damage to improvements (excluding lawns shrubbery, or trees) located 
on the Land on or after Date of Policy resulting from the future exercise 
of any right existing at Date of Policy to use the surface of the Land for 
the extraction or development of COAL, LIGNITE, OIL, GAS or OTHER 
MINERALS excepted or excluded on Schedule A, Item 2 or excepted in 
Schedule B. This endorsement does not insure against loss resulting 
from subsidence.”

MUST be attached to both Owner Policy and Loan Policy

No deletions are allowed



18

2009 TEXAS LAND TITLE INSTITUTE

The T-19.3 Endorsement Owner or Lender 
Coverage

_____________________________________
“Damage to permanent buildings located on the Land on or after Date of 

Policy resulting from the future exercise of any right existing at Date of 
Policy to use the surface of the Land for the extraction or development 
of COAL, LIGNITE, OIL, GAS or OTHER MINERALS excepted or 
excluded on Schedule A, Item 2 or excepted in Schedule B. This 
endorsement does not insure against loss resulting from subsidence.”

MUST be attached to both Owner Policy and Loan Policy

No deletions are allowed

2009 TEXAS LAND TITLE INSTITUTE

T-19.2 or T-19.3?
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T-19.2
_____________________________________ 
ONE acre or less, improved or intended to be improved for one-
to-four-family residential use, OR:

improved or intended to be improved for office, industrial, retail, 
mixed use retail/residential, or multifamily purpose (no 
limitation on the number of acres)

2009 TEXAS LAND TITLE INSTITUTE

T-19.2 (Cont’d)

____________________________________Examples of Properties:

Home on a tract of land of one acre or less
Apartment complex
Office buildings 
Shopping centers 
Condominiums
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T-19.3 
______________________________________
Does NOT fit into the categories in T-19.2

Examples of Properties:
Vacant land with no current intent to improve
Real property of more than one acre, improved or intended to be 
improved for one-to-four-family residential use
Farms 
Easement Tracts

2009 TEXAS LAND TITLE INSTITUTE

Issues Regarding Mineral Coverage
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Issues Regarding Mineral Coverage
______________________________________
Why Should Title Companies Offer Coverage of 

the Minerals through Endorsements?
Endorsements only provide coverage for surface 
damages due to minerals
Proven to be acceptable risk

2009 TEXAS LAND TITLE INSTITUTE

Issues Regarding Mineral Coverage
______________________________________

What happens when mineral owner waives 
surface use?

Waiver must be signed by all mineral owners

Lowers risk of surface damages
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Issues Regarding Mineral Coverage
______________________________________

Can we rely on an Affidavit of Non-production to 
remove exceptions?

Lands can be “pooled” together
Affidavits should be signed by someone with knowledge

2009 TEXAS LAND TITLE INSTITUTE

Issues Regarding Mineral Coverage
______________________________________

Can we issue the mineral endorsements after the fact, 
or do they have to be issued simultaneously with the 

policy?

There is nothing in the rule that says they must be issued 
concurrently with the policy

Endorsements may be issued after the fact in accordance with rules
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Issues Regarding Mineral Coverage
______________________________________

“Upon Request”
What does “upon request” mean?
How to prove coverage offered?
TREC forms 
Waiver

2009 TEXAS LAND TITLE INSTITUTE

“Upon Request”
______________________________________
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Issues Regarding Mineral Coverage
______________________________________

What constitutes an “Improvement” under T-19.2?
Rules define by “exclusion” language only
Common Law

“An improvement includes all additions to the freehold except for
trade fixtures which can be removed without injury to the 
property. Generally, whether an attachment of personalty to realty 
constitutes an improvement is a question of the owner's intent.... 
The owner's intent is critical because personalty does not 
constitute an improvement until it is annexed to realty. To 
constitute an improvement there must be a joinder of personalty
with realty.... Only upon annexation does the personalty lose its 
characteristics as personal property and become viewed as an 
improvement.” Sonnier v. Chisholm-Ryder Co., 909 S.W.2d 475, 
479 (Tex.1995).

2009 TEXAS LAND TITLE INSTITUTE

Issues Regarding Mineral Coverage
______________________________________

Does the Consumer have to 
sign a rejection of coverage 
similar to the owner policy 
rejection?

No, but as noted, to avoid 
future litigation, best to provide 
some means to demonstrate 
coverage offer was made
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Questions?

2009 TEXAS LAND TITLE INSTITUTE

CREDITS
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Surface Use by Mineral Owners: The Title Insurance Solution 

By:  Celia C. Flowers, Lisa Beville, Melanie Reyes, and Eric Schmalbach 

 

I. Introduction 

 In recent years, due mainly to the explosion of oil and gas development in the Dallas/Fort 

Worth Metroplex, looming questions of mineral ownership and surface damages have inundated 

the title insurance industry.  As oil and gas discovery and development began in the early 20th 

Century in Texas, most Texas title companies are not set up to search mineral ownership.  

Nevertheless, as a result of numerous claims filed on behalf of insureds relating to mineral 

ownership, the Texas Department of Insurance (“TDI”) was forced to reevaluate title industry 

practices in this area.  The result is a series of new and amended procedures, rules, and rates that 

apply to title insurance policies as they relate to mineral ownership and activities.    

II. Overview of Minerals 

 The definition of minerals has evolved over the years to include oil, gas, uranium, coal, 

lignite, sand and gravel.  Texas courts have determined that although water, sand, gravel, and 

“shallow” coal/lignite are minerals, they are owned by the surface owner.  The owner of the 

minerals owns all minerals on, in or under the ground, as well as the right to use the surface to 

explore, extract, produce and transport those minerals.  The owner of the surface estate owns the 

minerals in fee simple title until such time as ownership of the minerals is severed either through 

conveyance or reservation. 

 A mineral severance most often occurs in one of two ways.  1) either the landowner sells 

the minerals and retains the surface (you might see a Mineral Deed – executed by the fee owner - 

in the chain of title), or 2) the landowner sells the surface and retains the minerals (you would 

see a Warranty Deed with a paragraph talking about “reservation” of minerals).  If the seller fails 
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to reserve the minerals when selling the surface, the buyer automatically receives any mineral 

interest the grantor owned at the time of conveyance.  Conversely, if the seller does not own the 

minerals at the time of a conveyance, the buyer receives no mineral interests, even if the seller 

purports to convey the minerals, because the seller had no interest to convey.  

III. Surface Estate versus Mineral Estate 

 The dominant estate in Texas is the mineral estate.  Case law has held that, basically, the 

mineral estate would be worthless if the mineral owner could not enter onto the surface of the 

property to explore for and produce minerals.  Therefore, Texas courts have held that the mineral 

owner has the right to use the surface in connection with exploration and production of minerals.  

This includes the right of ingress and egress.   

 Although the dominant mineral estate has the right to reasonable use of the surface estate 

to produce minerals, this right is to be exercised with due regard for the rights of the surface 

estate owner.  The mineral owner’s right to use the surface is limited by the accommodation 

doctrine/due regard for existing uses on the surface.  Texas case law further limits said right by 

holding that the mineral owner’s use of the surface must be reasonable and cannot be negligent.  

A mineral owner’s right to use the surface may be further limited in scope by express contractual 

waivers in deeds, subdivision restrictions, or leases as well as by a specific city ordinance. 

IV. Title Insurance Before November 1, 2009 

 Prior to the recent rule changes, title records were searched for sufficient period of time 

to determine ownership and encumbrances for title insurance policy exceptions.  How mineral 

exclusions and exceptions were treated depended upon location within the state.  In some areas 

of the state, all documents affecting mineral severances found during the search and examination 

were listed on Schedule B of the title insurance policy commitment as specific exceptions.  This 
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practice was particularly common in metropolitan areas, such as Dallas/Fort Worth, where 

mineral exploration and development was actively being pursued, and therefore, most minerals 

had not been severed from the surface.  In high production areas, however, where oil and gas 

production had existed for a number of years, an exclusion or an exception to all oil and gas and 

other minerals was typically placed on Schedule A or B, respectively, without a reference to the 

specific instruments filed of record.  

 A problem arose, however, when a search was conducted in a title plant whose records 

did not extend far enough back in time to reflect mineral reservations. As noted, transactions 

involving mineral rights may date back to the early 1900’s; thus, a search that did not go back far 

enough missed early transactions.  Another problem that existed was the fact that in high 

producing areas, mineral searches designed to catch all severance for schedule B would take 

days longer than the average surface title search and usually required the services of an outside 

landman contractor.  Such in-depth searches also required the expertise of an oil and gas attorney 

to review the wording of each severance and determine if the seller owned any minerals at all. 

 As a result of these various problems, many agents started including Schedule A 

exclusions, such as, “the estate or interest in the Land that is insured by this policy is:  Fee 

Simple/Surface Estate Only,” or a Schedule B exception, such as, “title to all the coal, lignite, oil, 

gas and other minerals in, under and that may be produced from the land, together with all rights, 

privileges and immunities relating thereto.” 

V. The Barnett Shale 

 The recent discovery of the Barnett Shale Natural Gas Formation in North Texas led to 

an inundation of the area by landmen snapping up oil and gas leases for the development of gas 

from the formation.  This in turn has led to claims made by many insureds under title insurance 



Surface Use by Mineral Owners: The Title Insurance Solution      Page 4 of 9 

 

policies that thought they owned the minerals because there were no exclusions/exceptions made 

on Schedule A or B of the policy.  The title industry’s reaction was to start including, or to 

continue to include, the exclusion/exception language to minerals set forth above.  Attorneys for 

insureds and proposed insureds, however, argued that the traditionally-used exclusion/exception 

language constituted a “general exception” and that Procedural Rule P-5 prohibits such general 

exceptions.  The industry responded with the fact that many agents were given licenses to write 

title insurance with only a 25 year plant – clearly insufficient to do a complete mineral search. 

 This controversy resulted in a Minerals hearing and the appointment of a task force of the 

various sides to the argument, to try to reach a solution to this controversy.  The task force’s 

efforts resulted in the issuance of TDI Bulletin B-0032-09 on mineral coverage.  In order to put 

into effect the provisions of this Bulletin, the Texas Department of Insurance issued its Order to 

promulgate new forms and rates and to amend existing rules and rates. 

VI. Commissioner’s Bulletin #B-0032-09 – The Additions and Amendments 

 The bulletin, in sum, amended the Texas Title Information Sheet, amended Procedural 

Rules 50 and 29, and added Procedural Rules 5.1 and 50.1.  The rule changes are designed to 

address the concerns of surface-estate owners in the wake of increased mineral development in 

urban areas.  At the same time, the changes provide a reasonable means by which the title 

industry can address these concerns. 

 A. Texas Title Information Sheet 

 The “Texas Title Information Sheet” (included in the Commitment for Title Insurance 

form) has been amended to add a new “Minerals and Mineral Rights” paragraph.  This paragraph 

now informs proposed insureds that minerals or mineral rights may not be covered by their title 

policy.  The paragraph further advises proposed insureds that the title company may refuse to 
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issue a title policy without an exception to minerals.  Finally, the information sheet expressly 

states that the policy is not an abstract of title and that the underwriter has no obligation to 

determine the ownership of any mineral interest. 

 B. New Procedural Rule P-5.1 

 New Procedural Rule P-5.1 provides two options for excluding/excepting mineral 

coverage from a title policy in the event a detailed, specific mineral search cannot reasonably be 

conducted.  Specifically, Schedule A may now include the following exclusion language:  

subject to, and the company does not issue title to, and excepts from the 
description of the Land, coal, lignite, oil, gas and other minerals in, under and that 
may be produced from the Land, together with all rights, privileges and 
immunities relating thereto.   

Alternatively, Schedule B may now include the following exception language:   

All leases, grants, exceptions or reservations of coal, lignite, oil, gas and other 
minerals, together with all rights, privileges and immunities relating thereto, 
appearing in the Public Records whether listed in Schedule B or not.  There may 
be leases, grants, exceptions or reservations of mineral interest that are not listed.   

If mineral coverage is excluded from the title policy using either of the two paragraphs set forth 

above, upon request of the insured, the title company issuing the title insurance policy MUST 

issue one or more of the new endorsements promulgated as T-19.2 or T-19.3 and described in 

more detail below. 

 C. Amended Procedural Rule P-50 - Restrictions, Encroachments, Minerals  
  Endorsement (T-19) & (T-19.1) 
 
 Procedural Rule P-50 was amended by removing existing language that restricted T-19 

endorsements to non-residential property.  Accordingly, now both the T-19 and the T-19.1 are 

available for both residential and non-residential property.  In addition, these two revised 

endorsements may be issued along with the new T-19.2 or T-19.3 endorsements. 
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 D. New Procedural Rule P-50.1 - Minerals & Surface Damage Endorsements  
  (T-19.2) & (T-19.3) 
 
 Procedural Rule P-50.1 is the new rule which applies to policies exclude minerals in 

Schedule A or except minerals in Schedule B as provided in Procedural Rule P-50.1.  The T-19.2 

endorsement applies to property of one acre or less intended for one-to-four family residential 

use.  T-19.2 further applies to property intended to be improved for office, industrial, retail, 

mixed use retail/residential, or multifamily purposes.  As to all other real property, a T-19.3 

endorsement may be issued, upon request by the insured. 

 The T-19.2 endorsement insures against loss the insured sustains because of damage to 

improvements, excluding lawns, shrubbery or trees located on the land on or after Date of Policy, 

resulting from the  extraction or development of coal, lignite, oil, gas or other minerals.  The 

endorsement does not insure against loss resulting from subsidence.  Similarly, the T-19.3 

endorsement form insures against loss by reason of damage to permanent buildings located on 

the land on or after Date of Policy, resulting from the use of the surface of the land for the 

extractions or development of coal, lignite, oil, gas and other minerals.  This endorsement does 

not issue against loss resulting from subsidence.  If a particular policy covers a combination of 

parcels of property of the types described covered by the new endorsements, upon request by the 

insured, an agent may be issuing both a T-19.2 and a T-19.3. 

 E. Amended Rate Rule R-29 and New Rate Rule R-29.1 

 The rules have further increased the rate of the existing T-19 and T-19.1 endorsements.  

For instance, Rule R-29 has been amended to increase the minimum rate to be charged for these 

endorsements from $25.00 to $50.00 so that the premium for insurance of a T-19 or T-19.1 shall 

not be less than $50.00. Section C of R-29 was amended so the premium for a T-19.1 issued on 

land which is residential shall be: 
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• 10% of the Basic Rate for a single issue policy (instead of 15%); or 

• 5% of the Basic Rate if an amendment of the exception to area and 
boundaries is also purchased according to R-16 (instead of 10%). 

 Section D of R-29 was added to provide that for a T-19.1 issued on land that is not 

residential real property, the premium shall be:   

• 15% of the Basic Rate; or  

• 10% of the Basic Rate if the amendment of the area and boundaries 
exception is also purchased according to R-16. 

New Rule R-29.1 provides a premium for the new T-19.2 & T-19.3 Endorsements. The 

proscribed rate for the new T-19.2 and the T-19.3 endorsements is $50.00 per endorsement. 

VII. General Guidelines for the Issuance of the T-19 Series of Endorsements 

 Title policies only insure damage to the surface estate via the language in the T-19 series 

of endorsements.  If the P-5.1 exclusion in Schedule A or the P-5.1 exception in Schedule B is 

included in a policy, the agent must provide coverage against damage to improvements (T-19.2) 

or damage to permanent buildings (T-19.3) upon request of the insured and upon payment of the 

$50 per endorsement fee.  Moreover, whether or not the T-19.2 or T-19.3 endorsements are 

issued, T-19 or T-19.1 endorsements may also be requested.  

 The T-19 Endorsement provides the insured lender with coverage for: 

Damage to improvements, including lawns, shrubbery, or trees, located on the 
Land on or after Date of Policy resulting from the future exercise of any right to 
use the surface of the Land for the extraction or development of minerals 
excepted from the description of the Land or excepted in Schedule B. 

This is only one of 6 coverages provided on the T-19 endorsement and all underwriting 

requirements for the issuance of each of the coverages must be met.  If not, the specific line item 

providing the coverage should be deleted by inserting the following language:  “Item ___ of the 

T-19 Endorsement is hereby deleted in its entirety.” 
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 The T-19.1 Endorsement provide the insured owner with coverage for: 

Damage to improvements (excluding lawns, shrubbery, or trees) located on the 
Land on or after Date of Policy resulting from the future exercise of any right 
existing at Date of Policy to use the surface of the Land for the extraction or 
development of minerals excepted from the description of the Land or excepted in 
Schedule B. 

This is only one of 5 coverages provided on the T-19.1 endorsement and all underwriting 

requirements for the issuance of each of the coverages must be met.  If not, the specific line item 

providing the coverage should be deleted by inserting the following:  “Item ___ of the T-19.1 

Endorsement is hereby deleted in its entirety.” 

 The T-19.2 and T-19.3 endorsements provide the insured owner or lender the new surface 

damage coverage detailed above herein.  These endorsements must be attached to both the 

Owner Policy and to the Loan Policy issued in a file upon request by each of the insureds.  There 

is no provision in P-50.1 that allows for deletion of anything in these endorsements if the title 

company is not comfortable providing the coverage.  Thus, the coverage provided by these 

endorsements is mandatory – not optional – upon request of the insured when the P-5.1 exclusion 

or exception is included in the policy(ies) to be issued. 

 Properties that fall into the T-19.2 category include: homes, manufactured housing unit, 

duplex, etc. that is or will be on a tract of land of one acre or less.  The T-19.2 further includes: 

apartment complexes, office buildings, shopping centers, and condominiums.  Conversely, the T-

19.3 endorsement is used when the policy includes a P-5.1 exclusion or an exception and the 

property does not fit into one of the two categories enumerated for use with the T-19.2 

endorsement.  Properties that fall into this category include: vacant land with no current intent to 

improve, real property of more than one acre, improved or intended to be improved for one-to-

four-family residential use, farms, and easement tracts. 
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VIII. Conclusion 

 Since the exploration for petroleum deposits exploded in the early 1900s, Texas has been 

a prime location for mineral development.  Until recently, however, such development was 

generally relegated to rural areas.  Nevertheless, upon the discovery of the Barnett Shale 

formation, development finally made its way into highly populated, urban areas.  The Texas title 

industry was thus faced with the mammoth task of striking a compromise between surface estate 

ownership and the title insurance business.  In this connection, Texas Department of Insurance 

Commissioner’s Bulletin #B-0032-09 provides the balance necessary to protect homeowners 

while at the same time continuing to encourage both real-estate and mineral-estate developments.     




