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Legal Issues With Horizontal Drilling of 
Allocation Wells 

Texas Railroad Commission 
permitting requirements.

Payment of Royalties under an 
Allocation Well.



Permitting Horizontal Wells as Allocation 
Wells with the Texas Railroad Commission.

65% or more 
Royalty Interest 

Owners approve a 
drilling plan…

What if… Then…
Owners execute a 

Production Sharing 
Agreement (PSA) and a 

PSA well permit is 
issued by the RRC.



Permitting Horizontal Wells as Allocation 
Wells with the Texas Railroad Commission.

BUT what if…
Some Royalty Owners refuse/fail to enter into
the PSA, therefore less than 65% are agreed.

NO PSA well permit is issued.

Then…



Permitting Horizontal Wells as Allocation 
Wells with the Texas Railroad Commission.

Pooling Authority…

Who needs 
it anyway?



Permitting Horizontal Wells as Allocation 
Wells with the Texas Railroad Commission.

EOG Resources, Inc. - Klotzman Lease

EOG introduced the question of whether or not the RRC
required Lessee to obtain pooling authority before drilling
a horizontal well that crosses multiple lease lines, where
Lessee holds leases in all tracts to be crossed.



Allegations against EOG’s 
issued permit: 

∂ Unauthorized pooling

∂ No good-faith claim to the right to 
drill

∂ Would require captured minerals to 
be removed  before measurement. 
(Downhole commingling) (Rule 26)

Permitting Horizontal Wells as Allocation 
Wells with the Texas Railroad Commission.



∂ NO pooling authority is required;
∂ Applicants must show a good-faith claim

of a right to drill.
*A Good-Faith Claim is satisfied by showing 
leasehold or mineral rights.

Determined that to obtain a permit to 
drill a Horizontal Allocation Well…

Texas Courts hold it is the RRC authority to determine 
if the good-faith claim requirement is satisfied.

Permitting Horizontal Wells as Allocation 
Wells with the Texas Railroad Commission.



What is a Horizontal Allocation Well?

A horizontal well
that traverses more
than one tract.

Less than 65% of the 
royalty interest 
owners have approved 
the drilling plan. 

Texas Courts have routinely held that the 
RRC’s authority does not extend beyond 
the permitting process.

Permitting Horizontal Wells as Allocation 
Wells with the Texas Railroad Commission.



Payment of Royalties 
under an Allocation Well

“horizontal drainhole well”  
is any well that consists of one 
or more horizontal drainholes.

“horizontal drainhole” that part of the 
wellbore that deviates at more or less of a 
right angle from the vertical wellbore; it 
begins at the penetration point, where it 
penetrates the field at an interval capable of 
production, and ends at the terminus point, 
the point farthest from the penetration 
point but within the producing interval.
Tex. Admin. Code §3.86(a)(2), (5), (6) (2000)



Payment of Royalties under an Allocation Well

When designating a proration unit and
allocating production allowables, units
are determined by the length of the
horizontal displacement between the
penetration point and the terminus
point (the horizontal displacement of
the drainhole).

Browning Oil Co. v. Luecke, 38 SW.3d 625, 635 
(Tex.App. – Austin 2000, pet. denied).



Payment of Royalties under an Allocation Well

Browning Oil Co. v. Luecke, 38 SW.3d 625, 
635 (Tex.App. – Austin 2000, pet. denied).

The first case to address 
the consequences of 

drilling horizontal wells 
across unpooled 

interests.



Payment of Royalties under an Allocation Well Browning Oil Co. v. Luecke, 38 SW.3d 625, 
635 (Tex.App. – Austin 2000, pet. denied).

∂ The Lueckes granted 3 leases which were eventually assigned to Browning 
Oil Company.

∂ Browning Oil Company and Marathon Oil Company entered into an 
Operating Agreement to develop the area which included the Lueckes’ 
acreage under the leases.

∂ The Leases contained pooling provisions and anti-dilution provisions 
limiting the amount of acreage that could be pooled with the lease. 

∂ Lueckes refused to amend the lease to allow pooling for horizontal wells. 
∂ Browning and Marathon drilled two successful horizontal wells across tracks 

including the Lueckes’ acreage.
∂ Lueckes filed suit against Browning and Marathon claiming the “unit” 

violated the pooling and anti-dilution provisions.

Facts considered:

A jury verdict was issued in favor 
of the Lueckes. 

Browning and Marathon 
appealed the jury verdict.



Payment of Royalties under an Allocation Well
Browning Oil Co. v. Luecke, 38 SW.3d 625, 
635 (Tex.App. – Austin 2000, pet. denied).

The Court of Appeals determined that
the pooling and anti-dilution provisions
applied to horizontal wells.

They also determined the Lueckes were not
entitled to royalties for total production
from wells undiluted by distribution among
other pooled landowners.

“each tract traversed by 
the horizontal wellbore 
is a drillsite tract, and 
each production point 
on the wellbore is a 
drillsite.”

“We decline to apply legal 
principles appropriate to 
vertical wells that are so 
blatantly inappropriate to 
horizontal wells ...”



Payment of Royalties under an Allocation Well

Springer Ranch Ltd. v. O.F. Jones III.  Et al., 421 
S.W.3d 273 (Tex.App. – San Antonio 2013, no pet.).

Addresses the distinct different ways in which 
production is obtained  from a…

Vertical Well Horizontal Well

VS.



Springer Ranch Ltd. v. O.F. Jones III.  Et al., 421 
S.W.3d 273 (Tex.App. – San Antonio 2013, no pet.).

Payment of Royalties under an Allocation Well

The Court of Appeals explained the following: 

A Horizontal Well only produces 
hydrocarbons from the part of the well 
that lies within the hydrocarbon-bearing 
reservoir, or “correlative interval”

A royalty, as a fraction of production, is 
only obtainable from the part of the well 
actually within the correlative interval.



Payment of Royalties under an Allocation Well

Developed methods of calculating royalties 
owed to unpooled interest owners burdened 
by a portion of a horizontal well: 

1. The length of the 
horizontal drainhole 

within a tract relative to 
total length within the 
correlative interval.

2. The number of take 
points within a tract 
relative to the total 

number along the entire 
horizontal drainhole.



Hypothetical Application:

Facts to consider: Happy Oil Co. owns 
100% of the leasehold 
interest in both units.

Gas Unit #1 and Gas Unit #2 
are adjacent units both 

currently held by production 



Hypothetical Application

Not to 
Share?

OR

Then Happy Oil must obtain an allocation well 
permit from the Texas Railroad Commission.

If Happy Oil Co. is unable to get at least
65% of the royalty owners to enter a
Production Sharing Agreement.



Hypothetical ApplicationTo obtain the allocation 
well permit Happy Oil 
Co. must show…



Hypothetical Application

Happy Oil Co. owns 
100% of the leasehold 
interest in both Gas 
Unit #1 and Gas Unit 
#2 crossed by the 
horizontal well

Therefore  Happy Oil Co. meets the good faith claim standard 
to obtain a permit to drill a horizontal allocation well.



Hypothetical Application

Happy Oil Co. should 
allocate royalties using a 
method that meets the 
specifications in Browning 
and Springer Ranch.



CONCLUSION

Vertical Wells

As for…

Horizontal Wells

However…

And…

Case law will get 
there eventually!
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